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AT&T failed to Deny the INGA to PSE Traffic Only Transfer Within 15 days  

-AT&T’s Only Defense was 2.2.4 in 1995, Not Section 2.18 and 2.2.4 Was Denied by 1996 
-AT&T’s 1996 Position is the FCC CAN NOT Issue Declaratory Ruling   

-FCC Case Is Moot & NJFDC Has Determined AT&T’s Sole Defense Has No Merit 
 
 
March 12, 2016  
 
Richard Brown 
 
 
1) Here as Exhibit A is a letter from PSE to AT&T transferring the 4 Inga Companies traffic 
directly to PSE--- as opposed to the CCI to PSE traffic transfer. Note the letter includes as 
Exhibit B Letters of Agency and Exhibit D all of the AT&T Transfer of Service Agreement 
forms. Also note that it states the transaction should be retroactive to Jan 1, 1995 “as per our 
original order” which was sent in Dec 1994.  
 
 
2) Exhibit C is a letter from PSE detailing plaintiff’s compensation and the last paragraph 
states that the traffic can be returned within 30 days to plaintiff’s plans to meet the revenue 
commitments of what was expected to be a new contract tariff for plaintiffs. It was anticipated 
that plaintiff’s plans could be upgraded into a new CT that was competitive with CT-516 that 
PSE had. Since the Inga plans were being merged and upgraded into a Contract Tariff with 
another TERM ASSUMPTION STARTING DATE, AT&T could not require a security 
deposit.  Exhibit E are a couple of letters trying to get AT&T to give plaintiffs it own contract 
tariff but AT&T was just leading plaintiffs on. Plaintiffs were later told by AT&T account 
manager Joseph Fitzpatrick after he left AT&T that AT&T wanted plaintiffs out of business 
and plaintiffs were never getting a contract tariff. Exhibit K is a 3 page exhibit showing yet 
another request for a contract tariff that AT&T simply refused and the FCC  
 
 
3) Exhibit F is the CCI-PSE agreement that clearly contemplates that it needed to meet 
commitments and expected to do so either by transferring the traffic back from PSE or by 
restructuring the contract out in time under the pre June 17th 1994 exemption and using the 
existing RVPP ID to maintain grandfathered shortfall and termination immunity status—as was 
its option to reuse its grandfathered RVPP ID under AT&T’s CSTPII OPTION B offering.   
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When ordering a CSTP II AT&T required a RVPP plan to be ordered as the RVPP ID was 
tracked as to various grandfathered dates:  
 

 
The Customer must subscribe to a new Revenue Volume Pricing 
Plan (see Section 3.3.1.M.). Customers ordering a CSTP II must 
also order an RVPP to cover all the same AT&T 800 Services.  
(Section 3.3.1.Q, 7th Revised Page 61.16.1.) 

 
 
4) In 1995 there were originally 8 plans, but plans were merged together and by 1996 there 
were five plans left. The five CSTP II plans in question have RVPP ID numbers as follows:  
2430, 2829, 3124, 3524, and 3663.  CSTP II plan 3663, the last plan ordered by Petitioners, and 
was ordered prior to June 17, 1994. AT&T issued RVPP ID numbers sequentially.  
 
5) On June 17, 1994, AT&T’s tariff was revised to include prospectively monthly pro-rata 
shortfall provisions when restructuring. Here as EXHIBIT J are the 4 pages of tariff changes 
regarding the June 17, 1994 exemption from shortfall and termination charges when 
discontinuing (aka restructuring/refinancing/upgrading) an existing CSTPII plan.  
 
6) AT&T’s RVPP ID numbers then being issued were already in the mid 3700's.  There is no 
question but that all of the Petitioners’ CSTP II Plans were required by law and tariff to be 
treated as pre-June 17, 1994 plans exempt from shortfall and termination charges. That is why 
AT&T paid co-plaintiff CCI substantial cash and did not pursue CCI for the $80 million in 
shortfall and termination charges unlawfully inflicted against end-users in June 1996.  If AT&T 
actually believed the charges were lawful AT&T would not have paid CCI what was substantial 
hush money. 
 
 
7) Here as Exhibit M is a page from the July 1, 1997 Settlement agreement between co-
plaintiffs CCI and AT&T. It indicates the plan ID’s at issue and all of these plans were ordered 
prior to June 17, 1994 and thus immune from shortfall and termination.  
 
 
8) Exhibit G AT&T’s sole defense in 1995 –raised after 15 days----was section 2.2.4 fraudulent 
use in which AT&T conceded that Customer of Record plan obligations (revenue and 
time commitment) do not transfer on a traffic only transfer. There was no controversy as to 
which obligations transfer under 2.1.8 in 1995. In order for AT&T to assert its 2.2.4 fraudulent 
use defense AT&T had to spell out to Judge Politan that under the tariff CCI must keep its 
revenue and time commitment and thus be liable for shortfall and termination liability.  
 
 
9) AT&T understands that CCI’s revenue and time commitment do not transfer unless it is a 
plan transfer. So AT&T in 1996 mischaracterized the CCI-PSE transfer as a plan transfer 
instead of a traffic only transfer. AT&T also misled by stating all the locations were 
transferred when in fact that is not the case as the main billed /lead/home account remained on 
CCI’s plan to make sure it was a traffic only transfer---- not a plan transfer.  Here is the AT&T 
scam in operation…. 
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AT&T’s August 26, 1996 FCC Comments page 4:   
 

2. Second Transfer Request (CCI to PSE) 
On or about January 13,1995 CCI made a transfer request to 
AT&T -ostensibly under Section 2.1.8 of AT&T's Tariff F.C.C. 
No. 2 - that it be allowed to transfer all of the traffic (all locations 
subscribed under the CSTP II plans at issue),but not the plans 
themselves to Public Service Enterprises of Pennsylvania, Inc. 
("PSE"). AT&T objected on the grounds that Section 2.1.8 did 
not authorize the transfer of a plan unless the transferee, in this 
case PSE, assumes the original customer's liability and 

 
10) Above AT&T misrepresents that ALL LOCATIONS were transferred and that the CCI –
PSE transfer is a PLAN transfer then under that false statement correctly states all obligations 
transfer on a plan transfer.  
 
Below AT&T’s August 26, 1996 FCC Comments page 5 continue from above and state that as 
a traffic only transfer the plan commitments stayed with CCI:  
 

“that the location-only transfer violated the "fraudulent use" 
provisions of Section 2.2.4 of its tariff because the transfer had both 
the purpose and the effect of avoiding the payment, in whole or in 
part, of tariffed shortfall and termination charges. The proposed 
transfer would have transferred the entire revenue stream to PSE 
without the corresponding obligations to pay any shortfall and 
termination charges under the CSTP II Plans.” 
 
 

 
11) In 2006 before NJFDC Judge Bassler AT&T came up with a brand new defense that under a 
2.1.8 “traffic only non-plan” transfer CCI must transfer its revenue and time commitment. This was 
a complete flip from when it had asserted from 1995-2005 that CCI must keep its plan 
commitments. AT&T after the DC Circuit loss of its 2.2.4 fraudulent use defense no longer needed 
to mischaracterize the CCI-PSE transfer as a plan transfer as its new scam was------whether it is a 
traffic only or a plan transfer “all the obligations” transfer. In 1995 AT&T absolutely knew that all 
obligations don’t transfer on a “traffic only” transfer and that is why AT&T misrepresented that all 
locations were transferred and that it was a plan transfer----not a traffic only transfer. If in 1995 
AT&T actually believed that plan obligations transferred no matter whether it was a plan or a traffic 
only transfer AT&T would not have needed to misrepresent that all locations transferred and that it 
was a plan transfer. 1 

                                                 
1 AT&T 3/21/1995 cross examination of Mr. Inga:  
Whitmer: Q: Mr Inga, you know, do you not that if the service, except for the home account—
or Mr. Yeskoo called it the “lead account” ---is transferred to PSE the shortfall and 
termination liabilities remain with Winback & Conserve, isn’t that correct?  
Inga: Yes 
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12) AT&T was actually misrepresenting the facts and simultaneously arguing that it was both a plan 
transfer and a traffic only transfer. Plaintiffs agree that IF it were a plan transfer the plan obligations 
would transfer. –No controversy. Plaintiffs agree that if it is a traffic only transfer –which it actually 
was---CCI’s plan commitments don’t transfer. No Controversy.2 The only controversy in 1995 was 
fraudulent use under 2.2.4 and that controversy was determined by Judge Politan as being meritless. 
 
13) AT&T on page 9 of its August 26, 1996 FCC Comments states the traffic only transfer was a 
violation of fraudulent use Section 2.2.4 and it was inappropriate for the FCC to rule:  

 
the purpose and effect of the transfer were to avoid the payment, in 
whole or in part, of tariffed shortfall and termination charges in 
violation of the antifraud provisions of Section 2.2.4 of AT&Ts 
Tariff F.C.C. No. 2. Declaratory relief is inappropriate where, as 
here, material facts are disputed. 
 

 
14) AT&T was confirming that the shortfall and termination charges which occur by not 
meeting the plans revenue and time commitment do not transfer to PSE. This of course changed 
in 2006 when AT&T intentionally deceived NJFDC Judge Bassler and carried that fraud on the 
FCC in 2006 and Judge Wigenton in 2014. AT&T then carried its scam to the FCC in 2006 and 
NJFDC Judge Wigenton. AT&T got away with the intentional fraud without ever presenting 
any evidence. If AT&T was telling the truth it would have thousands of samples but AT&T 
instead lied to Judge Wigenton saying it addressed the evidence at the FCC when it did not. 
The FCC knew better and on Jan 12th 2007 released its Order that advised the District Court 
that AT&T’s defenses under 2.1.8 did not expand the scope of the Third Circuit referral on 
2.2.4 fraudulent use.  
 
 
15) In 1995 Judge Politan was listening to highly repetitive testimony from CCI’s president Mr 
Shipp agreeing with AT&T counsel Mr Whitmer that CCI must keep its plan commitments. 
Both parties kept agreeing that the plan commitments (revenue and time and their associated 
liabilities for shortfall and termination) do not transfer.  
 
 
16) Mr Shipp kept agreeing that it was correct that under 2.1.8 the revenue and time 
commitments and their associated liabilities for shortfall and termination penalties do not 
transfer on a traffic only transfer. Judge Politan got so annoyed as AT&T counsel kept saying 
the obligations don’t transfer and Mr. Shipp simply agreed and it led to this comment from the 
very frustrated and annoyed Judge Politan:  
 

                                                                                                                                                           
 
2 Politan March 1996 pg.17 fn. 7: “Indeed, AT&T's own counsel focused the issue by 
indicating that the tariffed obligations “involved herein” are all tariffed obligations, for 
which “CCI, not PSE” would be obligated.  
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AT&T’s Whitmer: And one of the obligations of the customer, Winback & 
Conserve or CCI, that did not go to PSE in the attempted transfer was the 
obligations for shortfall and termination, correct?  
Mr Shipp: That's correct. And we so identified that on the transfer of service 
document.  
The Court: I know all these facts, Mr Whitmer. I really do. I swear to God.  
Mr Whitmer: I have no further questions.  

 
17) AT&T counsel Whitmer was asserting his fraudulent use defense that under 2.1.8 the 
revenue and time commitments do not transfer and thus CCI would be responsible for shortfall 
and termination potential for failure to meet those commitments. Mr Whitmer asserted the Jan 
1995 transfer was going to deprive AT&T of collecting shortfall in the future, but these plans 
were pre June 17, 1994 exempt from the shortfall.   
 
 
18) Judge Politan by March 1996 understood explicitly the plans were exempt and issued the 
injunction.  AT&T counsel obviously knew at the time of the 1995 transfer that the plans were 
pre June 17th 1994 immune but continued to assert AT&T’s meritless fraudulent use defense on 
Judge Politan. 3 
 
 
19) AT&T never provided any tariff evidence to Judge Politan that the plans were not pre June 
17, 1994 immune and Judge Politan finally ordered the injunction as he was furious how 
AT&T played his Court and had enough of AT&T’s intentional delays. Judge Politan asked 
AT&T counsel why isn’t Winback getting its own Contract tariff. Judge Politan knew AT&T 
was simply looking to put plaintiffs out of business. Judge Politan issued the injunction without 
ever knowing that AT&T had entered into the FCC Oct 23, 1995 Order agreeing not to violate 
2.1.8 and pre June 17 1994 exemption and still Judge Politan in March 1996 issued the 
injunction.  
 
 
20) Exhibit H page 1 is March 23, 1995 oral argument in which NJFDC Judge Politan is 
looking at 2.1.8 and not seeing in the language how it allows traffic only transfers as he did not 
recognize the “any number” of accounts language. CCI’s President was explaining what he 
always had done in the past when using 2.1.8 and explained the difference in which obligations 
transfer between a plan transfer and a traffic only transfer.   
 
 

The Court: Where does it say this? How do you get to this?  
Mr Shipp: How do I get to that ? 
The Court: Where does it say that in any document or any tariff? Apart from 
2.1.8?  
 

 
 

                                                 
3 AT&T’s fraudulent use assertion was premised on suspecting shortfalls. Judge Politan did not agree:  
“premised on the danger of shortfalls, the Court finds that threat neither pivotal to the instant 
injunction nor properly substantiated by AT&T. March 1996 Politan Decision (page 19 para 1) 
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Exhibit H page 2 November 15th 1995: 
 

The Court: I have a simple question. Whether you can split the thing in two 
pieces. That is all the question I had. I mean, you know.  
Mr La Fiura: I understand  
The Court: I got Mr Meanor's certification here, all right. Here's Tariff 
Transmittal No 9229. 

  
 
21) Judge Politan had 1 question—does the tariff allow traffic only to transfer w/o the plan. 
Judge Politan clearly understood that under the tariff PSE does not assume the Revenue and 
time commitment on a traffic only transfer. His Courts’ issue was simply does anywhere in the 
tariff allow traffic only transfers. Judge Politan states is there any other place “apart from 
2.1.8” that just the traffic can transfer.  
 
22) So Judge Politan did not care how the accounts got to PSE he just wanted to know if the 
tariff allowed just accounts to transfer and not the plan. Whether the accounts transferred via 
2.1.8 bilateral transfer or 3.3.1.Q-4 where the former company of the traffic CCI or Inga deletes 
the traffic and the new company PSE adds the traffic it did not matter. Whether you take the 
Garden State Parkway or the NJ Turnpike to the Jersey Shore it did not matter as Judge Politan 
was simply looking to see if the tariff permitted in his word: “fractionalization” i.e. traffic only 
transfer.  March 1996 Judge Politan Decision See Page 15-16:  
 

The Central issue in this controversy is whether plaintiffs may fractionalize 
“plans” as contracted between AT&T and its aggregators and as governed by 
Tariff F.C.C. No 2. Specifically, the question is whether plaintiffs may transfer 
traffic under a plan without transferring the plan itself in order to obtain more 
attractive discounts for end users. The issue of whether Tariff FCC No. 2 
permits fractionalization has been referred by this Court to the F.C.C.  

 
23) Whether the traffic moved via 2.1.8 or 3.3.1Q-4 is not relevant. The issue before NJFDC 
Judge Politan was his phrase (fractionalization). Does Tariff No 2 allow the plan to be 
separated from the traffic (end-user locations).  It did not matter to the NJFDC how the 
accounts got from CCI to PSE as long as AT&T was protected for its costs which occurs 
whether 2.1.8 or 3.3.1Q-4 is used.  
 
 
24) Here as Exhibit I is AT&T credit manager Carl Williams certification on November 28th 
1995 asserting AT&T’s fraudulent use defense under 2.2.4 that AT&T was at risk for CCI’s 
depriving AT&T for collecting on potential shortfalls. This November 28, 1995 certification is 
of course after the FCC’s October 23, 1995 Order----(here as Exhibit P)---- in which AT&T 
was ordered to stop violating the pre June 17 1994 shortfall exemption and unlawful denials of 
section 2.1.8 transfers of service .Carl Williams was explaining the terms and conditions of the 
tariff that CCI must keep its revenue commitment and time commitment on the traffic only 
transfer and thus CCI would be liable for shortfalls and termination liability.  There was no 
controversy or uncertainty between the parties that whether section 2.1.8 or 3.3.1-4 was used 
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CCI/INGA does not transfer and PSE does receive Customer of Record plan commitments 
when the plan does not transfer.  
 
 
25) AT&T’s own manager Carl Williams confirms the terms and conditions for section 2.1.8 
that the shortfall commitments stay with the plan on a traffic only transfer as Mr Williams 
asserts AT&T’s fraudulent use defense under section 2.2.4 of AT&T’s tariff to prohibit the 
traffic only transfer. November 28th 1995 Statement Leading up to the March 1996 Judge 
Politan Injunction:    
 

“Exhibit B demonstrates the estimated shortfall for five of these 
eight plans if all or substantially all of the locations under the 
plans are transferred on December 1st 1995.  This figure is the 
difference between the annual commitment and the year to date 
billing (including a projection of average billing through the month 
of November.)  The result is that if there was no traffic billed under 
these plans after December 1st 1995, projected shortfall would 
increase $13.293 million, resulting in $33.523 million in total 
projected shortfall for CCI.  
****************************************************** 
Although any reduced ability is difficult to quantify, AT&T should 
insist on a deposit in excess of $13.293 million, representing the 
increased risk to AT&T plus the increased risk that CCI would be 
less able to satisfy any tariffed obligations to AT&T.  

 
 
26) AT&T is confirming that under the tariff the annual commitment stays with the plan and 
this is a tariffed obligation. Judge Politan clearly understood the revenue and time 
commitments did not transfer. By 1996 in his injunction understood the plans were pre June 
17th 1994 shortfall and termination liability immune and AT&T was simply denying plaintiffs 
its own CT and looking to put plaintiffs out of business.  
 
 
 

27) AT&T’s 1995 Fraudulent use assertion was premised on AT&T suspecting it would be 
deprived of shortfall on CCI’s plans. Judge Politan issued an injunction and stated: 

 

To the extent however that AT&T’s demand for fifteen million dollars’ security 
is premised on the danger of shortfalls, the Court finds that threat neither 
pivotal to the instant injunction nor properly substantiated by AT&T. March 
1996 Politan Decision (page 19 para 1) 
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28) AT&T conceded that the FCC could not address fraudulent use as it is a fact based 
issue. AT&T’s August 26, 1996 Comments to the FCC stated here as Exhibit L  

“Because the Commission must make findings of fact (including on 
questions of intent and fraud) to resolve this issue, the issue referred 
to the Commission by the federal district court cannot be resolved 
in the context of a Petition for Declaratory Ruling; it must be 
resolved in the context of a complaint proceeding or other 
adjudication.” 

 
 
29) AT&T on page two of its August 26, 1996 FCC Comments again states:  
 

AT&T opposes the Joint Petition for Declaratory Ruling because the 
material facts relevant to the requested rulings are disputed.  

 
 
AT&T’s position to the FCC August 26, 1996 –Here as EXHIBIT N  
 
                                                                     ARGUMENT 

1.       THE COMMISSION MAY NOT ISSUE THE REQUESTED 
DECLARATORY RULINGS BECAUSE MATERIAL ISSUES OF 
FACT EXIST AS TO EACH REQUESTED RULING 
The primary jurisdiction referral was not on the narrow issues identified 
in the four requested rulings set out in Joint Petition for Declaratory 
Rulings:7 whether or not Section 2.1.8 of AT&Ts Tariff F.C.C. No. 2, 
"or any other provision of AT&Ts Tariff 

The four requested rulings are: (1) "At the time of the attempted 
transfer... neither Section 2.1.8 of AT&Ts Tariff F.C.C. No. 2, nor any 
other provision of AT&Ts Tariff F.C.C. No. 2" prohibited the transfer 
of the traffic without the transfer of the underlying plans or to require 
a deposit; (2) "Under standard tariffing law, principles, policies, and 
as required by the plain language of Section 203 of the Act, AT&T 
had no legal basis and could not have effectively tariffed any changes 
or additions to Section 2.1.8 or any other provisions of AT&Ts Tariff 
F.C.C. No. 2, subsequent to January 1995, which could have 
substantially affected CCI's rights to assign the traffic under its CTSP II 
plans to PSE in January, 1995;" (3) "Since neither Section 2.1.8 of 
AT&Ts Tariff F.C.C. No. 2, nor any other provision of AT&Ts Tariff 
F.C.C. No. 2" prohibited the transfer of the traffic without the transfer 
of the underlying plans, AT&T had no legal basis for doing so; and (4) 
"Refusal to accept such transfer" was in violation of Sections 201, 202 
and 203 of the Act and Rule 61.54(j) of the Commission's Rules. 
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30) AT&T’s position is that the NJFDC must handle all these issues not the FCC. Additionally 
AT&T concedes that just not section 2.1.8 must be considered for traffic only transfers but section 
3.3.1.Q4 (delete and add)---as AT&T concedes this 1st declaratory ruling request by plaintiffs must 
also be resolved: “nor any other provision of AT&Ts Tariff F.C.C. No. 2" prohibited the transfer of 
the traffic without the transfer of the underlying plans.”  
 
31) This includes both the Inga to PSE traffic only transfer that would not require a deposit 
requirement and the CCI-PSE traffic only transfer that AT&T initially asked for a deposit 
requirement on the Inga to CCI plan transfer but that was later resolved by the May 1995 NJFDC 
decision.   
 
 
32) AT&T provides the appropriate law to advise the FCC that it should not rule on page 10 of its 
August 26, 1996 FCC Comments Here as Exhibit O 
 

The Commission Cannot Grant Declaratory Relief Where There Is A 
Material Issue Of Fact In Dispute  
Declaratory relief under Section 1.2 of the Commission's Rules, 47 
C.F.R. § 1.2, cannot be granted by the Commission "where, as in 
the present case, all relevant facts are not clearly developed and 
essentially undisputed." In the Matter of Cascade Utilities. 8 FCC 
Red 781, 782 (1993) citing, to Aeronautical Radio, Inc.. 5 FCC Red 
2516 (Com. Car. Bur. 1990) and American Network. Inc.. 4 FCC 
Red 550, 551 (Com. Car. Bur. 1989). 

 

33) AT&T sole defense is fraudulent use and AT&T’s statement is correct the FCC could only 
decide whether or not the fraudulent use section 2.2.4 could be used to deny a proper 2.1.8 
transfer due to the size of the transfer. The FCC simply ruled that even if AT&T could use the 
fraudulent use provision it used it in an illegal manner and thus can’t rely upon 2.2.4 to stop the 
2.1.8 transfer. However Judge Politan in 1996 determined AT&T’s fraudulent use defense had 
no merit to begin with:  

34) Judge Politan had already determined by his Courts March 1996 Decision that the plans 
were pre June 17, 1994 ordered and were immune from shortfall.  Obviously the June 17th 1994 
exemption is prior to the Jan 1995 traffic only transfers from both Inga to PSE and CCI to PSE. 
So AT&T knew at the time of the traffic only transfers it had no reason to suspect shortfall.  
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35) AT&T conceded that 2.1.8 was strictly adhered to and tried to retroactively change 2.1.8 by 
filing Tr8179 and the FCC denied AT&T. AT&T’s demand for a security deposits premised 
on the dangers of shortfalls is a direct attack on the merits of AT&T’s use of the fraudulent 
use provision, as it was premised on suspecting shortfalls.  

 
36) By 1996 there was no controversy or uncertainty that the FCC needed to resolve for the 
NJFDC regarding fraudulent use. By 1996 Judge Politan clearly understood CCI’s plans were 
pre June 17th 1994 grandfathered and thus immune from shortfall charges:  

 

Judge Politan: “Commitments and shortfalls are little more than 
illusionary concepts in the reseller industry—concepts which 
constantly undergo renegotiation and restructuring. The only 
“tangible” concern at this juncture is the service AT&T provides. 
The Court is satisfied that such services and their costs are 
protected. To the extent however that AT&T’s demand for fifteen 
million dollars’ security is premised on the danger of shortfalls, 
the Court finds that threat neither pivotal to the instant injunction 
nor properly substantiated by AT&T. March 1996 Politan 
Decision (page 19 para 1) 

 

B) Judge Politan: “Suffice it to say that, with regard to pre-June, 
1994 plans, methods exist for defraying or erasing liability on one 
plan by transferring or subsuming outstanding commitments into 
new and better plans pursuant to AT&T’s own tariff.” May 1995 
NJFDC Decision pg. 11  

 

C) Judge Politan: “In answer to the court’s questions at the hearing 
in this matter, Mr. Inga set forth certain methods for restructuring 
or refinancing by which resellers can and do escape termination 
and also shortfall charges through renegotiating their plans with 
AT&T.” May 1995 NJFDC Decision pg. 24 

 
37) AT&T has claimed the Jan 23th 1995 letter was a proper 15 day denial of the CCI to PSE 
traffic only transfer. However AT&T chose to ignore the Inga to PSE traffic only transfer 
completely –never denying it within the 15 days. By law the transfer must go through.  
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38) During this period AT&T was still arguing that CCI was still not the plan holder when the 
Inga Companies initially tried to transfer its plans to CCI; because CCI had not put up the 
$13,500,000 security deposit. The security deposit issue did not get resolved until the May 19, 
1995 NJFDC Judge Politan Decision so plaintiffs ordered the direct Inga to PSE traffic only 
transfer.   
 
39) FCC 2003 Decision Footnote 18 page 3    

Combined Companies, Inc., etc. and Winback & Conserve 
Program, Inc., et al. v. AT&T Corp., Civil Action No. 95-908, 
Preliminary Injunction (filed May 19, 1995) (First Preliminary 
Injunction); see generally First District Court Opinion.  The 
district court found that section 2.1.8 of AT&T’s tariff, which 
governed the transfer of plans, was not conditioned upon the 
provision of a deposit and that the Inga Companies had 
otherwise met the requirements of section 2.1.8.  See First 
District Court Opinion at 20-21; accord 47 C.F.R. § 
61.54(j)(1994)(special rules affecting a particular item must be 
specifically referred to in connection with such item). 

 
40) FCC 2003 Decision Footnote 19 page 3  
 

Because the district court ultimately found that AT&T’s refusal to 
accept the transfer from the Inga Companies to CCI was improper 
and ordered AT&T to accept it, we assume the legitimacy of that 
transfer, retroactive to the time when it should have occurred.    

 
 
41) Plaintiffs have provided significant comments showing AT&T did not properly deny the 
CCI to PSE traffic only transfer. AT&T initially claimed to the DC Circuit that on Jan 27th 
1995 it denied the CCI-PSE traffic only transfer. AT&T then changed its tune when it knew it 
had not denied it on Jan 27th 1995 and instead claimed that a Jan 23 1995 letter was the denial 
of the CCI-PSE traffic only transfer; however that Jan 23, 1995 letter was a late denial of the 
Inga to CCI plan transfer.     
 
 
42) AT&T never denied the direct Inga to PSE traffic only transfer within the 15 days. 
The failure to meet the 15 days precludes all AT&T defenses. Therefore if the NJFDC still does 
not understand that AT&T’s only defense was fraudulent use and that defense was denied by 
Judge Politan by 1996 as having no merit ----then FCC can also rule that the direct Inga to PSE 
traffic only transfer in which AT&T has presented zero evidence of denying the Inga-PSE 
traffic only transfer within 15 days, would thus be recognized as a permissible traffic only non-
plan transfer.  
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43) Whether the Commission determines that the Inga-PSE traffic only transfer could be done 
via 2.1.8 as agreed by AT&T and plaintiffs or by delete and add scenario under 3.3.1.Q-bullet 4 
either way is acceptable. AT&T itself conceded that in its comments to the FCC on August 26, 
1996 here as Exhibit L  
 
 

Those rulings are phrased in terms of whether or not Section 2.1.8 
"or any other provision of AT&Ts Tariff F.C.C. No. 2" 
prohibited the transfer. 

 
 
 
44) AT&T simply chose not to process the Inga to PSE transfer and instead continued to argue 
over the CCI-PSE transfer due to security deposits. CCI, Inga Companies, and PSE removed 
AT&T’s deposit argument from the equation by doing a direct Inga to PSE transfer and still 
AT&T refused to transfer the traffic. AT&T confirmed receipt but simply ignored the Inga 
Companies to PSE traffic only order.  
 
 
45) It also should be noted that the Inga Companies had full Letter of Agency status on all end-
user records. So there was no need to get another signature under the Delete and Add 3.3.1.Q-4 
account movement method or direct 2.1.8 transfer. 
 
46) The Inga Companies could delete the accounts and simultaneously submit a new order to 
join PSE’s CT-516. It would have been some extra paperwork but would have accomplished 
the same goal as the direct 2.1.8 transfer. The benefit to the 3.3.1.Q-4 movement would have 
been it would not result in the tariffed $50 per location record change charge when transferring 
account locations under 2.1.8. There was no cost to delete and add end-user accounts using 
section 3.3.1Q-4.  
 
 
47) AT&T has never argued that 3.3.1Q-4 would not be a permissible way to move traffic. In 
fact its counsel Charles Fash and ordering processing manager Joyce Suek advised petitioners 
that the delete and add account movement scenario was permissible. AT&T has zero evidence 
of denying the Inga to PSE traffic only transfer within 15 days and thus by law that transfer 
should have been processed under either 2.1.8 or 3.3.1Q-4.  
 
48) There was never a controversy under section 2.1.8 in 1995. AT&T and plaintiffs agreed 
that PSE does not assume the revenue and time commitment whether the Inga Companies or 
CCI was transferring the traffic to PSE. AT&T’s only defense to stop the traffic only transfers 
ordered was section 2.2.4 fraudulent use. AT&T’s position that its Jan 23rd 1995 letter was a 
denial of the CCI to PSE transfer was a proper denial but it was not.  
 
49) In any event AT&T never did deny the Inga to PSE traffic only transfer within 15 days. 
Judge Politan did not care whether 2.1.8 or 3.3.1Q-4--- delete and add method was used. His 
Court in 1995 simply did not see the “any number” language in section 2.1.8 that AT&T also 
pointed out to the DC Circuit this exact phrase that means any number of locations can transfer-
--i.e. traffic only transfer.   
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50) Judge Politan by March 1996 clearly understood that AT&T’s only defense of fraudulent 
use which was premised on the danger of not collecting revenue commitments for service that 
would not even be rendered by AT&T was “not properly substantiated.” The case is over given 
the fact that Judge Politan’s 1996 determination that the plans were June 17th 1994 immune 
meant AT&T had zero merit for raising the fraudulent use defense under 2.2.4 to stop a 2.1.8 or 
a 3.3.1Q-4 transfer in the first place---and Judge Politan did this w/o knowing about the Oct 23, 
1995 FCC Order.    
 
51) The FCC understood that fraudulent use is a fact based issue ---a judgment call—that it 
does not get involved in as its only task is to interpret tariff language. Given the fact the Judge 
Politan’s determination that the plans were June 17th 1994 immune and that is the Law of the 
Case, means AT&T’s sole defense of fraudulent use has already been denied as of the March 
1996 NJFDC Decision. If Judge Wigenton does not accept Judge Politan’s determination that 
the plans were pre June 17 1994 immune then the FCC 2003 Decision advises the District 
Court to handle the duration of the June 17th 1994 grandfather exemption.     
 
52) Even if the FCC were to determine that section 2.2.4 fraudulent use allows AT&T to 
prohibit a 2.1.8 or a 3.3.1.Q-4 transfer from either CCI or Inga Companies to PSE, AT&T still 
loses as it has already been established that the fraudulent use defense had no merit as the plans 
were pre June 17th 1994 immune until 2004 as indicated under the tariff. By 2004 the entire 
revenue and commitment would have been ameliorated.  
 
53) The mere fact that that the FCC states there is argument over the duration of the pre June 
17 1994 immunity means that by law it must be determined in plaintiff’s favor. The established 
rule is that ambiguous tariffs are construed in favor of the customer.  In the Matter of The 
Associated Press, 72 FCC 2d 760 (1979), the Commission held: 
 
 

In interpreting tariff language we believe it appropriate to refer to 
our decision in Commodity News Services, Inc., 29 FCC 1208 
(Initial Decision), aff’d, 29 FCC 1205 (1960), which states the 
rather well settled rule as follows: 
 
Tariffs are to be interpreted according to the reasonable 
construction of their language; neither the intent of the framers nor 
the practice of the carrier controls, for the user cannot be charged 
with knowledge of such intent or with the carrier’s canon of 
construction.... However, if there is ambiguity in tariffs they should 
be construed against the framer and favorably to users . . .. 29 
FCC at 1213.  Therefore, AT&T’s intent in promulgating this 
regulation is irrelevant (emphasis added). 

 
 
 
54) Petitioners submit that their rights under Section 2.1.8 are determined by the plain language 
of Section 2.1.8, and that Section 2.1.8 does not contain an exception allowing AT&T to refuse 
to make the transfers based on its perception of a reseller’s business motivation. (If Section 
2.1.8 did contain an exception based on the subjective perception of AT&T, it would violate 47 
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C.F.R. § 61.54 (j)’s requirement that “[t]he general rules (including definitions), regulations, 
exceptions, and conditions which govern the tariff must be stated clearly and definitely.”) 
 

 
Section 2.2.4 By Its Own Terms Does Not Apply Under These Circumstances  

 
55) Section 2.2.4, by its plain language, prohibits the actual theft of WATS service by 
fraudulent means.  It has no application to a customer’s business disputes -- essentially contract 
disputes -- with AT&T, and it would be unconscionable to permit AT&T to use a quasi-
criminal provision to force small competitors into accepting its own interpretation of every 
term of its tariff. 
 
56) Moreover, continuing its shameful efforts to fool the Commission through manipulating its 
tariff provisions, AT&T, in its 1996 opposition, quotes the version of Section 2.2.4 which 
became effective June 15, 1996.  AT&T made prospective changes to 2.2.4 after Judge 
Politan’s May 1995 Decision.  
 
57) The applicable version of Section 2.2.4 is of course the one in effect in January 1995 when 
Petitioners attempted to make the transfers at issue.  The applicable version is not the same as 
the one quoted by AT&T in its Opposition filed at the FCC in 1996.  Section 2.1.8 of AT&T’s 
Tariff F.C.C. No. 2 Is Not Conditioned on Nor Affected by Section 2.2.4. 
 
58) Section 2.1.8 does not cross-reference Section 2.2.4.  Pursuant to 47 C.F.R. § 61.54(j), “[a] 
special rule, regulation, exception or condition affecting a particular item or rate must be 
specifically referred to in connection with such item or rate.”   
  
59) AT&T argued to the FCC in 1996 that “Section 2.1.8 does not require it to transfer traffic 
without the plans “until [it] was satisfied that the transfer was not designed to avoid shortfall 
payments in a scheme designed to defraud [it].”   
 
 
60) In 1996 AT&T was only asserting fraudulent use and AT&T conceded to the Commission 
that CCI maintains its plan commitments but by 2006 intentionally deceived Judge Bassler and 
in 2014 intentionally deceived Judge Wigenton that obligations transfer on a traffic only 
transfer.  
  

“[i]n the proceedings in the District Court, AT&T proffered 
evidence clearly demonstrating the reasonableness of its belief 
that the transfer of the traffic but not the underlying plans was 
with the intent to avoid the payment of AT&T’s tariffed shortfall 
and termination charges.”   

 
 
61) NJFDC Judge Politan understood the plan obligations don’t transfer and stated in his 
Courts March 5th 1996 Order that the parties could “revisit the issue of security at any time in 
the future upon the filing of appropriate papers supported by credible documentary or 
testimonial evidence (emphasis added).”  March 5, 1996 Order at 18-20 
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62) The fact is AT&T has never provided tariff evidence that the plans were not pre June 17, 
1994 immune. That’s why AT&T decided to not pursue the $80 million in bogus shortfall 
charges against CCI when AT&T settled with CCI while also paying CCI substantial cash.  
 
 
63) AT&T also ignores the fact that Shortfall Charges have been attacked as being 
unreasonable charges in violation of  47 U.S.C. § 201, and thus illegal; and that, additionally, 
AT&T’s Tariff F.C.C. No. 2 Section 2.5.7 would preclude collection of such charges from 
Petitioners in any event.   
 
64) Furthermore shortfall charges tariffed by AT&T are unreasonable and so violate 47 U.S.C. 
§ 201. It is clear on its face that these charges are unreasonable and violate 47 U.S.C. § 201.  In 
the RCA American designation order, the Commission noted that customers had protested the 
provisions of the tariff which for “cancelling prematurely, [they] would be liable for all charges 
remaining in the balance of the term.”   
 
65) The customers’ protests of these provisions “center[ed] on the inherent unreasonableness in 
binding a customer to a service term -- without similarly binding the carrier -- in a manner [that 
is] unrelated to the carrier’s legitimate interest in assuring a reasonable return on its 
investment.”   
 
66) Further, it was pointed out RCA stood to “enjoy a double recovery for each premature 
cancellation...” as RCA was “not obligated to deduct any payments obtained from the 
replacement customer from the charges owed by the first customer.”  It was further argued that 
this type of cancellation provision “effectively hampers competition ... since the cost of moving 
to a new ... carrier is greatly increased.”  84 FCC 2d 353, ¶ 26-27. 
  
67) In ultimately rejecting RCA’s cancellation charges, the Commission noted that they were 
based on a methodology that would unjustly “enrich the carrier for services not rendered.”  
It was further noted that such a scheme went beyond “reimbursing the carrier for administration 
and other non-recoverable costs resulting from premature ... cancellation ....”   
 
68) In the Matter of RCA American Communications, Inc., 86 FCC2d 1197, ¶ 21. The 
circumstances in this case make AT&T’s Shortfall Charges eminently less defensible as the 
plans were immune from shortfall as they were pre June 17th 1994 ordered as Judge Politan 
determined.  
 
69) The FCC 2007 Order properly determined that there was no controversy under 2.1.8 in 
1995 and all of AT&T’s bogus defenses in which no evidence was ever presented are 
precluded.   
 
70) The only defense in 1995 was fraudulent use (2.2.4) and by 1996 Judge Politan properly 
determined it had no merit.  
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FCC BRIEF TO DC CIRCUIT 
 
71) The FCC was not asked to interpret the obligation allocation under 2.1.8 as there was no 
controversy or uncertainty between the parties in 1995. However a review of the FCC’s brief 
filed with the DC. Circuit makes it abundantly clear that the FCC interpreted 2.1.8 so as not to 
require a transfer of the S&T obligations in a partial traffic transfer.  The FCC wrote: 
 
 
 

More fundamentally, however, AT&T’s argument collapses, 
because it incorrectly presumes that, apart from the transferee’s 
assumption of liabilities (which occurs under a transfer of plans, 
but not a transfer of traffic), a transfer of traffic and a transfer of 
plans yields identical benefits and burdens to AT&T and its 
customers.  That is not the case.  Where there is a wholesale 
transfer of plans pursuant to section 2.1.8 (as in the Inga-to-CCI 
transactions), the transferee "step[s] into the shoes of the 
[transferor]" and replaces the transferor as the party liable for any 
future purchases of service.  Order, para. 9 (JA 7) The transferor 
does remain liable for "outstanding indebtedness" and the 
"unexpired portion of any applicable minimum payment" 
obligation existing at the time of the transfer. See order n46 (JA 6 
) (quoting section 2.1.8).  By contrast, when only traffic is 
moved, the party reducing its traffic (in this case CCI) "would 
continue to subscribe to its existing CSTPII plans, and the totality 
of the reciprocal obligations between that party and AT&T under 
those CSTPII plans would remain in effect, both with respect to 
service that already had been purchased at the time the traffic was 
moved and with respect to any future service taken under the 
plans. Order, para 9 (JA 7).  Thus, each method of structuring the 
transaction presents distinct benefits and obligations for both 
AT&T and the customer, and the Commission's reading gives 
meaning to section 2.1.8. (emphasis added) 

 
72) It is clear that the FCC’s statement “gives meaning to section 2.1.8” that the traffic only 
transaction under 2.1.8 only makes sense if the S&T obligations remain with the transferor. 
Indeed, elsewhere in its brief, the FCC specifically states that it interpreted 2.1.8 in rejecting 
AT&T’s position that S&T obligations transfer:  
 

In arriving at the conclusion that section 2.1.8 of Tariff No. 2 did 
not prohibit the requests made by CCI and PSE to transfer traffic, 
the Commission rejected AT&T's contention that section 2.1.8 
did not permit the transfer of traffic without a plan unless the 
transferee assumed the original customers liability.  Id. at para. 9 
(JA  6-8 )  The Commission stressed, however, that even with the 
transfer of traffic, CCI still would have to meet its tariffed 
commitments."  (emphasis added) 
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73) And, once again, the FCC confirms that S&T obligations remain with plaintiffs’ plans: 
 

The commission concluded that CCI's obligations remained 
under the CSTPII and RVPP plans, and that "AT&T's apparent 
speculation that CCI would fail to meet these commitments and 
would be judgment-proof did not justify its refusal to transfer the 
traffic in question." (emphasis added) 

 
 

* * * 
 
Section 2.1.8 states that a Customer may not transfer WATS, 
including any associated telephone numbers(s)" to a new 
customer unless the new customer confirms "in writing that it 
agrees to assume all obligations of the former Customer at the 
time of transfer or assignment."  The Commission explained that 
AT&T had acknowledged in its comments that the subject of that 
limitation--WATS--referred to the plans themselves. Order, 
para.9 (JA 6); see AT&T opposition at 10 (JA 249) (in this case 
the relevant WATS services [to which section 2.1.8's transfer 
provisions apply] are the CSTPII plans".  The Commission 
concluded--- consistent with AT&T's acknowledgement--that the 
assumption -of -obligations limitation applied to "the wholesale 
transfer of "WATS" and “did not preclude or otherwise 
govern... the movement of end-user traffic from one aggregator to 
another, as CCI and PSE sought to effect in this case."  Order, 
para. 9 (JA 6-7) 

  
 
74) The 2007 FCC Order determined that the Judge Bassler issue of which obligations transfers 
did not expand the scope of the Third Circuit referral on fraudulent use. The fact is there was 
never a controversy under 2.1.8. Both parties agreed that Customer of Record obligations 
(Shortfall and termination) only transfer when the plan is transferred. The FCC was not asked 
to interpret obligation allocation as it was not a controversy. However the FCC has already 
clearly interpreted it anyway. Additionally AT&T raising a defense in 2006 as to which 
obligations transfer under 2.1.8 would be barred by the 15 days statute of limitations within 
2.1.8.   
 

 
 

AT&T Senior Counsel Certified to the District Court that the FCC Interpreted And 
Advised AT&T That Adding The Transferring Of S&T Obligations On Traffic 

Transfers Under 2.1.8 Was A Substantive Change 
 

 
75) The following information amply demonstrates that AT&T knew S&T obligations do not 
transfer on partial traffic transfers. The parties as well as the FCC agree on this.  Over a month 
after plaintiffs traffic only transfer AT&T pleaded with the FCC to amend its tariff on a 
retroactive basis and filed on February 16, 1995 Tr8179 that would mandate that when 



18 
 

substantial locations were transferred the plan automatically transfers so as to force the plan 
obligations to transfer.  
 

“If a Customer seeks to transfer, to one or more other Customers, 
all or substantially all of the 800 numbers associated with an 
existing AT&T 800 Service Term Plan or Contract Tariff, and the 
anticipated result of such a transfer would be that the usage and/or 
revenue from the remaining 800 numbers associated with the term 
plan or Contract Tariff (based on the past 12 months of usage) 
would not meet the usage and/or revenue commitment of the 
volume or term plan or Contract Tariff, the transfer will be 
deemed a transfer of the associated volume or term plan or 
Contract Tariff to such other Customer(s), and may only be 
completed in accordance with this Section.  If the transfer of 
service is to a group of two or more other Customers, the new 
Customer for the volume or term plan or contract tariff will be that 
group.  Each customer in the group will be jointly and severally 
liable for all of the obligations associated with the transferred 
service and volume or term plan or Contract Tariff.  

 
 

76) The converse of course is that if the transfer did not result in substantially all the traffic 
being transferred the usage and/or revenue commitment of the volume or term plan remained 
with the transferor. If under 2.1.8 plan obligations transfer without the plan then AT&T 
would not have required the plan to transfer in or to make the plan obligations transfer. AT&T 
would have only insisted that the obligations transfer if that could be done—but it couldn’t.  
 
77) Section 2.1.8 does not have a sliding scale of which obligations transfer based upon how 
much traffic transfers. It is either a traffic only transfer or a plan transfer. Anything less than 
100% of the accounts transferring is a traffic only transfer. It is either you’re pregnant or you 
are not pregnant—not close enough horseshoes.  
   
 
78) The following certified statements were made to NJFDC Judge Politan by AT&T counsel 
Richard Meade and therefore there was no controversy or uncertainty regarding which 
obligations transfer in 1995 and thus there was no need for the FCC to interpret which 
obligations  transfer as all parties agreed the plan obligations stay with the non-transferred 
plan. AT&T’s sole defense was 2.2.4 fraudulent use which Judge Politan determined had no 
merit because the plans were pre June 17th 1994 grandfathered from shortfall.    
 
79) AT&T counsel Meade certifies, (1) that S&T obligations remain with CSTPII plans; (2) 
that AT&T was advised by the FCC that it was making substantive changes Tr8179 which 
would not mandate that the traffic transfer be treated as a plan transfer and (3) an admission 
that any new changes made under Tr9229 by adding security deposits against potential shortfall 
would be prospective only and have no effect on traffic transfer at hand.   
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Mr. Meade testified:  
 

Under CCI's requested location transfer, CCI would have 
nominally remained the customer of Record for the CSTPII's. But 
by transferring revenue-producing accounts, CCI would apparently 
have rendered itself an asset less shell unable to either fulfill its 
commitments or to pay its shortfall or termination charges."  

  
80) AT&T’s rhetoric that CCI would be an asset less shell is false because the plans were pre 
June 17th 1994 immune as determined by Judge Politan, but there is no longer an issue due to 
AT&T’s illegal fraudulent use remedy. Even if the FCC had decided that under the tariff the 
2.2.4 fraudulent use provision could prevent a 2.1.8 or a 3.3.1.Q-4 delete and add transfer the 
buck still stops with the District Court that has already determined the plans were immune and 
thus determined in March 1996 that AT&T sole defense of fraudulent use 2.2.4 had no merit. 
The tariff indicates the CSTPII/RVPP Option B plans were shortfall immune till Jan 2004.  
 
81) Meade testified further regarding Tr. 8179 
 

The FCC was concerned that the modified language in Section 
2.1.8(c) would have had a broader effect than was needed to 
achieve AT&T's specific purpose, which was simply to clarify its 
existing right to prevent a location transfer intended to avoid 
payment of charges, and so would constitute a substantive tariff 
change.  

 
82) Thus, AT&T’s counsel admits that the FCC in AT&T’s 1995 Substantive Cause Pleading 
decided against AT&T.  All substantive changes are prospective only and thus would not affect 
the traffic transfer at hand.  
 
 
Other Meade statements are helpful: 

  
“I and others at AT&T had a number of discussions with the FCC 
concerning Transmittal No. 8179. In the course of 
those discussions we explored alternative tariff language that 
would address more directly the problem (the separation of assets 
and liabilities) that give rise to the initial filing without requiring a 
determination as to whether the parties to the transfer intended to 
avoid payment of charges.”  
  
 
In particular we discussed an alternative approach by which 
AT&T's concern would be met by requiring a deposit (either in 
cash or by letter of credit) in the amount of the projected shortfall 
charge that would apply as a result of the location transfer. The 
FCC was receptive to this approach, but noted that it would 
represent a significant change from the pending filing and that it 
would be appropriate to make that change as a new transmittal, 
thereby providing interested parties with a new opportunity to state 
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objections. The Commission asked that AT&T withdraw 
Transmittal 8179 and submit the new approach as a new filing.  
  
 
Over the summer, AT&T discussed the contemplated across- the- 
board tariff filing with representatives of a reseller trade group, the 
Telecommunications Reseller Association ("TRA") which includes 
resellers that will be affected by and interested in this package. 
Revisions were made in response to the reseller input. The 
contemplated changes were discussed further with the FCC in 
August and September, and further revisions made. All of these 
revisions were circulated among the many affected product 
management groups within AT&T for approval. The time between 
the withdrawal of Transmittal No. 8179 in June and the filing of 
transmittal No. 9229 in October was a result of AT&T's desire to 
solicit and respond to input from resellers and the FCC, and the 
need to obtain approval from the many different product 
management groups affected by the changes.  
 
 
On October 26th 1995, AT&T Corp. filed Tariff Transmittal No 
9229 with the FCC. Transmittal No 9229 addresses the problem 
implicated in the CCI-PSE transfer--- the segregation of assets 
(locations) from liabilities (plan commitments) --- in the following 
manner. 

 
83) AT&T then explains within paragraph 15 that it added Deposit Requirements to 2.1.8 

 
The Deposit for Shortfall Charges included in Transmittal No. 
9229 is a new concept that meets AT&T's business concern more 
directly, without addressing the question of intent. Because this is 
new, it will apply only to newly ordered term plans, and so would 
not be determinative of the issue presented on the CCI/PSE 
transfer.  

 
 
 
84) Thus, despite AT&T’s current stance that it was merely making “clearer” what was 
supposedly already clear and encompassed within 2.1.8, Meade’s testimony clearly indicates 
that many new changes were being discussed with many people and none would affect 
plaintiffs as all substantive tariff changes are prospective. The simple fact is that counsel 
admitted that the FCC advised AT&T that the changes were substantive and, thus, AT&T lost 
its Substantial Cause Pleading to retroactively change the tariff.   
 
85) The fact is on June 2, 1995 Transmittal 8179 was withdrawn in the face of adverse 
determination by the FCC and on October 26, 1995, AT&T filed Tr9229 which became the 
November 1995 prospective tariff change to add security deposits against potential shortfall. 
This was further conclusive tariff evidence that 2.2.8 allowed traffic only transfers and the 
revenue and time commitment stay with the non-transferred plan.    
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86) AT&T Counsel Admitted To The Third Circuit What The FCC’s “Final Position” 
Was In Reference AT&T Substantial Cause Pleadings- Agreeing with fellow Counsel 
Richard Meade.  
 
87) During oral argument in 1997 (well after AT&T’s Substantial Cause Pleadings and 
proposed retroactive Transmittal 8179) AT&T’s counsel admitted under continued questioning 
on this subject from the Third Circuit that the FCC’s final determination of its Substantial 
Cause Pleading was that forcing a plan to transfer so as to force the plan obligations to transfer 
was more than a mere codification.  
  

 
 
 
Third Circuit Oral Pg 43: 
 
Carpenter: We thought the issue would be decided. The FCC asked us to 
withdraw the complaint because the FCC thought we had done more in the tariff 
language than codify what the tariff already meant 

 
88) The issue of whether AT&T could subjectively determine that a traffic only transfer was a 
plan transfer was decided when AT&T lost its Substantial Cause Pleading as AT&T counsel 
admits herein.  

 
 
 

AT&T Attempted To Cover Up The Fact That It Lost 
 The Substantial Cause Pleading To the FCC 

 
89) In its May 22, 2006 brief to Judge Bassler, AT&T stated: 
 

AT&T explicitly and consistently maintained that the proposed 
change was a clarification. That is what it told the FCC when it 
filed the proposed revision, (see letter Richard Meade, AT&T 
Senior Attorney to David Nall, FCC Deputy Division Chief. 
 (Feb. 16th , 1995) at 2, Brown Supp. Aff., Ex. B), and what it 
told this Court. (emphasis added)    
 

 
90) The fact that AT&T started with its “clarification assertion” in its Substantial Cause 
Pleading in February 1995 and revived it in June 2005 before Judge Bassler’s Court does not 
mean AT&T has always maintained this bogus assertion.  
 
 
91)As AT&T counsel Mr. Meade certified in Nov 1995 and AT&T Counsel Carpenter stated in 
1997 AT&T lost its’ Tr. 8179 Substantial Cause Pleading with the FCC on this clarification 
Tr8179 Substantive Cause Pleading in 1995.  Therefore, it was impossible for AT&T to have 
explicitly and consistently maintained the same nonsense before the FCC.  
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92) The conspicuously absent, non-maintained bogus position further substantiates that the 
FCC interpreted and AT&T lost its Substantial Cause Pleading because AT&T knew it couldn’t 
argue it before the FCC. Even if AT&T asserted it the FCC already decided it was bogus in 
1995. It was simply part of the intentional series of misrepresentations on NJFDC Judge 
Bassler. Simply put the FCC has already advised AT&T that it can’t force a plan transfer so as 
to force the plan commitments to transfer simply based upon the quantity of locations being 
transferred.  
 
 

 
 
 

AT&T Counsel Confirms S&T Obligations Do Not Transfer On Traffic Transfers And 
Sheds Light On AT&T’s Strategy To Curtail Access To Deeper Discount Plans 

 
 
93) On July 7, 1995, AT&T counsel Charles Fash sent a letter to plaintiff’s counsel and a  
competitor aggregator, Darren B Swain (DBA US Communications), that was attempting to 
transfer traffic under 2.1.8 to one of Plaintiffs’ plans.   
 
Fash writes in reference to 2.1.8 transfers: 
 

It appears to AT&T at this juncture that transfer of all but two of 
the locations as requested by Mr. Swain would render not only 
the plan, but Darren B. Swain, Inc., an empty shell devoid of 
assets with which to pay tariffed charges “associated with the 
plan”. 

 
94) Mr. Fash is acknowledging that S&T obligations stay with the customers’ plan, under 2.1.8, 
which Judge Politan, the FCC, AT&T and plaintiffs all agreed with in 1995. That is why Judge 
Politan did not refer the question of which obligations transfer. AT&T counsel repeatedly 
stated to Judge Politan in 1995 that revenue and time commitments do not transfer and AT&T 
had a right under 2.2.4 to deny the transfer based upon suspecting that it would be deprived of 
collecting shortfall. Judge Politan was ready to scream if he heard it again. “The Court: I 
know all these facts, Mr Whitmer. I really do. I swear to God.” 
 
 
95) AT&T’s position today is that 2.1.8 does allow traffic only to transfer but in 2006 created a 
new defense that “all obligations” transfer which the FCC 2007 Order denied. AT&T also 
endorses 3.3.1.Q bullet 4 “delete and add” position and neither account movement method 
would result in shortfall and termination obligations being transferred to the new customer.   
 
96) Common sense: Why would plan obligations transfer when traffic is transferred under 
section 2.1.8 when AT&T concedes plan obligations do not transfer using 3.3.1.Q4 (delete and 
add?) If there were a difference in which obligations transfer between the two tariff sections 
than any customer that is receiving accounts would say….. don’t use 2.1.8 use 3.3.1Q4 because 
we don’t want to be responsible for paying for bad debt on accounts that are not even 
transferred to us. Yes under AT&T’s 2006 created defense the new customer assumes all 
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obligations on a traffic only transfer and incredibly the new customer must be liable for bad 
debt on accounts it doesn’t even have transferred to it. This is why AT&T has no evidence—it 
doesn’t exist. It was simply an intentional fraud on Judge Bassler then the FCC and then Judge 
Wigenton. AT&T counsels intentionally engaged in a fraud on the NJFDC and the FCC.  
 
97) AT&T’s “all obligations” 2006 minted defense was simply an intentional fraud on Judge 
Bassler that was carried to the FCC in 2006 and then used on Judge Wigenton in 2014. The 
FCC 2007 Order killed AT&T’s 2.1.8 “all obligations” intentional fraud within a month after 
Judge Bassler referred it to the FCC.    
 
98) Section 2.1.8 traffic transfers allowed AT&T customers the option to move accounts from 
28% to 66% with one AT&T Transfer of Service Form (TSA) form.  AT&T’s endorsed 
3.3.1.Q4 (delete and add) option required aggregators to obtain forms signed by each end-user 
if the aggregator did not have a Letter of Agency for each end-user like Plaintiffs had.    
 
99) AT&T to extolled to the DC Circuit all the wonderful benefits of transferring traffic using 
Section 2.1.8; as plaintiffs attempted, and which the D.C. Circuit Decision reiterated; D.C. 
Circuit, pg. 8-9 last line: 
 

These include guarantees against service interruptions and the 
loss of particular 800 numbers, as well as exemption from a 
requirement that resellers obtain their end-users’ written consent 
prior to the transaction.  See AT&T Br. at 21-23. (emphasis 
added) 

 
100) The reason why AT&T is correct that no consent was needed prior to the transfer was that 
AT&T required all aggregators to obtain for each end-user location--- Letters of Agency when 
initially signing up an account or prior to using 2.1.8 –which plaintiffs had obtained. AT&T did 
this to restrict the number of accounts that plaintiffs could enroll, as AT&T was aware that 
getting full agency from businesses to control their number was a much tougher sell.  
 
101) Therefore AT&T was correct that consent was not needed at the time of the 2.1.8 transfer 
as FULL NO RESTRICTION AGENCY had already been obtained prior to a traffic only 
transfer. This is no controversy or uncertainty. If full agency was in place either the accounts 
could be moved via 2.1.8 or 3.3.1Q4. If there was no agency in place the accounts could still 
move but they needed to be deleted by CCI or Inga and signed into PSE’s CT-516 plan. In any 
event the accounts could move without the plan under FCC Tariff No2 and the Customer of 
Record plan obligations stay with the non-transferred plan. Under either transfer method ( 2.1.8 
or 3.3.1Q4) the bad debt on the accounts not transferred remained with the non-transferred 
plan.  
 
 
102) AT&T counsel Carpenter stated during DC Circuit oral argument that AT&T only 
allowed one or two accounts to transfer without S&T obligations; however the tariff shows no 
cap and the tariff offered Promo 183 in which AT&T waived the $50 fee per account 
transferred under 2.1.8 on the first 500 accounts per plan before paying for the balance. 
Plaintiffs have also provided 6 certifications from other AT&T customers certifying their 
businesses routinely transferred many accounts.  
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103) AT&T clearly advised the FCC in 1996 that section 2.1.8 allowed traffic only transfers 
and CCI must keep its revenue and time commitments and thus be responsible for shortfall and 
termination liability for failure to meet those Customer of Record plan commitments, and 
AT&T’s only defense was fraudulent use under 2.2.4 which Judge Politan determined in 1996 
was meritless.     
 
AT&T August 26, 1996 FCC Comments page 11: 
 

Under the terms of CCI's requested transfer, CCl would have remained 
the customer of record for the CSTP II Plans; but by transferring its 
revenue-producing accounts, CCl could render itself an assetless shell, 
unable to either fulfill its revenue commitments to AT&T or pay its 
shortfall or termination charges. Petitioners assert in their Petition 
that this transfer of traffic (but not the CSTP II Plans) was part of CCI's 
"business plan" to provide its end users with lower rates pending 
completion of negotiations with AT&T for a contract tariff similar to 
Contract Tariff 516 subscribed to by PSE (to which the customer 
accounts were to be transferred.) 

 
 
 
104) Above AT&T is correct the plan had already met its fiscal year revenue commitments and 
accounts were being parked on PSE and could be taken back with 30 days and the end-users 
would have enjoyed additional discounts while plaintiffs continued to negotiate its own 
contract tariff. The plans were pre June 17, 1994 immune so AT&T’s bogus speculation of 
being deprived of shortfall –which by definition is for services never rendered never had merit 
with Judge Politan as the street smart Judge Politan knew AT&T was looking to put plaintiffs 
out of business.  
 
105) Even if the FCC agreed with AT&T in Jan 1995’s substantial cause pleading position 
plaintiffs’ would still prevail as the transaction would simply be classified as an entire plan 
transfer and, as per AT&T, would be accorded a 66% discount anyway: 
 
AT&T’s brief to FCC May 22nd 2006 Exhibit A pg. 13 
 

First, the purpose articulated by Petitioners did not require the 
transfer of the traffic without the plan; it could have been 
accomplished merely by an agreement with PSE which could 
have been entered into even with a transfer of the underlying 
plans. There is thus no explanation for Petitioners’ failure to 
transfer to PSE the entire plan (including the shortfall and 
termination obligations) other than the illicit desire to separate 
the plans’ traffic from their liabilities and thereby to evade the 
shortfall or separation of the plans’ assets (revenue stream) from 
their liabilities (volume commitments) could simply have no 
other purpose.    

 
106) So the FCC decision is moot from the standpoint that even if plaintiffs were forced to 
transfer the plan AT&T is still conceding it would have provided the 66% anyway. Plaintiffs 
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wanted to keep its pre June 17th 1994 grandfathered plans because the plans could be merged 
into a Contract tariff of its own. Retaining our plan would also mean not having to post millions 
of dollars of security deposit on a new Contract Tariff.  
 
107) AT&T’s statement is clearly acknowledging that S&T do not transfer. However plaintiffs 
preferred to do a traffic transfer and keep the plans. Hopefully, ambiguity can be cleared by 
understanding that under 2.1.8 there are only two scenarios: A) Plan Transfer: the accounts, 
S&T and the plan all transfer. B) Traffic Transfer: The accounts transfer and the CSTPII plan 
with its associated S&T obligations stay with the plan.  
 
108) There is no option under the tariff in which you can transfer traffic and S&T obligations 
and keep the plan which is what AT&T created before Judge Bassler in 2006. Plaintiffs AT&T 
Transfer forms clearly state to do a traffic only transfer. The S&T obligations have to stay with 
the plan.  
 
Here is Mr. Carpenter again supporting plaintiffs during Third Circuit Oral Argument: Pg 15 
 
  

We point out in our brief that there’s a distinction between 
transfers of entire plans, transfers of individual end-users 
locations. That when the “plan” is transferred, "all the 
obligations" have to go along with it. 
 
 

and… 
 

When you’re transferring all the traffic, you’re transferring the 
plan. That is –and the obligations have to go with it, shortfall and 
termination liability. (emphasis added) 
 

 
109) The reason why you have to put mandatory instructional notes on the form is because the 
same form is used for either plan transfers or traffic transfers.   
 
The D.C Circuit asked AT&T counsel Carpenter  (Nov 12th 2004 Tr. Page 12 Line 22) What all 
obligations meant and correctly declared it varied, depending upon what’s transferred:  
 

Mr. Carpenter: Yes, but what it means to assume all the obligations. What 
obligations apply may vary depending on what's transferred. 4 
 

 
 

                                                 
4 AT&T Further Reply Comments to FCC page 4:  
 “As AT&T’s customers-of-record, Petitioners were responsible for the tariffed shortfall and termination 
charges. Section 3.3.1.Q of AT&T FCC No 2 See also AT&T Further Comments filed April 2nd 2003 
(“AT&T’s Further Comments 2003”) at 7-8.   
Also See FCC Declaratory Ruling pg 7 footnote 52. 
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CONCLUSION 
 
 
110) All parties agreed in 1995 that 2.1.8 allowed traffic only transfers and agreed the revenue 
and time commitments and their associated liabilities for shortfall and termination do not 
transfer under 2.1.8. Pursuant to AT&T tariff at 3.3.1.Q bullet 10 the S&T obligations stay with 
customer.  
 
AT&T Reply brief to DC Circuit:  
 
 

AT&T never stated below that Section 2.1.8 “applied only to the 
transfer of the CSTPII Plans’ themselves,” and that the provision 
is inapplicable to transfers of traffic only—without the plan and 
its associated obligations.  

 
There is no controversy/uncertainty at this point as AT&T has conceded to Judge Bassler that 
2.1.8 allows traffic only transfers and the AT&T’s 2006 created “all obligations” defense was 
determined by the Jan 12th 2007 FCC Order as not expanding the scope of the Third Circuit 
referral that only deals with the 1995 controversy of fraudulent use---that became a non-
controversy in 1996.  
 
 
111) Not withstanding that plaintiffs used section 2.1.8 option, Judge Politan and the FCC 
stated it would be permissible to use 3.3.1.Q bullet 4 (Delete and Add). AT&T’s own counsel 
also said this was permitted. AT&T counsel Fash claimed that S&T obligations do not 
transfer under 3.3.1Q4 delete and Add.  
 
AT&T sole defense of fraudulent use has already been determined by Judge Politan’s 1996 
Court as having no merit because the plans were pre June 17th 1994 immune.  There is nothing 
left for the FCC to do and that is why there has been no FCC decision and there should not be 
an FCC Decision as there are no pending controversies.  
 
The NJFDC at this point has to simply decide if Judge Politan’s March 5th 1996 determination 
that the plans were pre June 17, 1994 immune—in which his Court determined without the 
benefit of knowing of the FCC’s Oct 23, 1995 Order ---is the Law of the Case and the damages 
phase can commence---OR the NJFDC will need to have hearings on the pre June 17, 1994 
issue as well as other plaintiff claims as per the FCC’s 2003 Order at fn 87 and fn 94.  
 
 
Very truly yours,  
Raymond A. Grimes  
CC: Client  
CC: FCC 
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SUMMARY 

This Joint Petition for Declaratory Ruling is Petitioners' effort to seek 

rulings on the issue referred to the Commission by the United States District Court, 

District of New Jersey. The issue to be resolved by the Commission on this referral is 

the following: 

Could AT&T refuse Petitioners' request to transfer the traffic but not the 
Customer Specific Term Plans to which that traffic was associated under AT&Ts 
Tariff F.C.C. No. 2, Section 2.1.8, until AT&T was satisfied that the transfer 
was not designed to avoid the payment of shortfall and termination charges in 
violation of the antifraud provisions of the applicable tariff, including AT&Ts 
Tariff F.C.C. No. 2, Section 2.2.4? 

Because the Commission must make findings of fact (including on questions of intent 

and fraud) to resolve this issue, the issue referred to the Commission by the federal 

district court cannot be resolved in the context of a Petition for Declaratory Ruling; it 

must be resolved in the context of a complaint proceeding or other adjudication. 

Petitioners avoid the fraud issue in their Joint Petition for Declaratory Ruling, 

both in their recitation of the facts and in their articulation of the rulings the Commission 

should issue. Those rulings are phrased in terms of whether or not Section 2.1.8 "or any 

other provision of AT&Ts Tariff F.C.C. No. 2" prohibited the transfer. But the referral 

was broader; the Court's referral was not only to the interpretation of the relevant tariff 

provisions of AT&Ts Tariff F.C.C. No. 2 but to their application to the factual 

circumstances of this case as well. 

Notwithstanding the existence of disputed facts which precludes the 

declaratory rulings requested in the Joint Petition, the Commission should issue a 

declaratory ruling on the specific issue identified in its Public Notice; whether 
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Relevant Excerpts of the FCC’s Oct 23, 1995 Order and its Effect on Plaintiffs Case 
 

 
  133.  Certain commenters raise issues implicating the "substantial cause" test.  The "substantial cause" test holds 
that tariff revisions altering material terms and conditions of along-term service tariff will be considered 
reasonable only if the carrier can make a showing of substantial cause for the revisions.  In response to concerns of 
IBM and API that AT&T be required to justify any changes to contract-based tariffs, we note that we recently 
affirmed the applicability of the "substantial cause" test to tariff revisions that alter material terms and conditions 
of a long-term contract, and we clarified that this test applies to any unilateral 
tariff modification by non-dominant as well as dominant carriers.  Accordingly, if AT&T files a modification to a 
contract-based tariff, we will take into account that the original tariff terms were the product of negotiation and 
mutual agreement, and we will consider on a case-by-case basis, in light of all the relevant circumstances, whether 
a substantial cause showing has been made.  We will apply the substantial cause test in this way in any post-
effective tariff investigation, pursuant to Section 205, and in complaint proceedings.  We also will consider, on a 
case-by-case basis, whether to allow customers to terminate contracts without 
liability. 
 
     134.  Finally, we note that AT&T has voluntarily committed to implement certain measures that are designed to 
address criticisms of its business practices that resellers have raised in this proceeding and elsewhere.   AT&T 
represents that the following reflects an agreement with the Telecommunications Resellers Association, and 
AT&T has committed to comply with this agreement: 
 
As a general practice, AT&T grandfathers both existing customers and subscribed customers (i.e., customers 
who have submitted a signed order for service) when it introduces a change to a term plan (including Contract 
Tariffs, term plans under Tariffs 1, 2, 9, and 11, Tariff 12 Options and Tariff 15 CPPs), and it commits to 
continue that process. In exceptional cases, however, grandfathering may not be appropriate either because: (1) a 
change is necessitated by typographical errors, a service inadvertently priced below costs, rate changes where no 
individual rates (post-discount) are increased, or other comparable circumstances, or (2) the change is necessary to 
bring clarity to a non- rate term or condition, where it is necessary to treat all customers alike (such as a change to 
the provisions for how orders are processed, but not including changes to the body of Contract Tariffs, Tariff 12 
Options or Tariff 15 CPPs). In such circumstances, AT&T commits for a twelve-month period to offer its 
customers the following additional protections not required of non-dominant carriers: - where AT&T makes any 
change to an existing term plan, AT&T will afford the affected customers 5 days meaningful advance notice of the 
tariff filing to give the customer the opportunity to object; provided, however, that for changes to 
discontinuance with or without liability, deposits and advance payments, or transfer or assignment of service, 
AT&T will file on 14-days' notice.  (AT&T would have the unaffected right to change underlying tariff rates -- 
such as a general change to SDN rates -- unless the term plan protected the customer from such changes.)  Where 
the affected customer(s) agrees to the revision, AT&T will note that agreement in its transmittal letter and file the 
change on 1 day's notice.  Where the affected customer objects to the change, AT&T will file the change with 
the Commission on 6 days' notice.  With respect to the 14 or 6 days notice filings, the substantial cause test 
will be applicable to the same extent as it is today. 
 
     135.  AT&T has also voluntarily committed to report to the Common Carrier Bureau and to the 
Telecommunications Resellers Association Executive Board, on a quarterly basis, its performance in processing 
reseller orders.  This commitment is for a term of one year.  
 
In addition, for at least twelve months, AT&T will provide a single point of contact to receive reseller complaints 
not resolved through the first point of contact, the AT&T account manager.  Finally, AT&T represents that it has 
agreed with the Telecommunications Resellers Association to establish alternative dispute resolution procedures: 
 
 AT&T is willing to establish a quick, efficient, commercially-oriented process for resolving disputes with its 
reseller customers.  AT&T is willing to enter into mutually agreeable private party arbitration agreements with 
these parties.  AT&T is also willing to develop with the Telecommunications Resellers Association Executive 
Board a model two-way Arbitration Agreement.  AT&T would be willing to enter into such an agreement with any 
of its reseller customers for resolution of commercial disputes between the reseller and AT&T under the following 
guidelines: 
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a)   The Arbitration Agreement would be based on the United States Arbitration Act and the Commercial 
Arbitration Rules of the American Arbitration Association. 
 
b)   The Arbitration Agreement would bind each party to arbitration as the exclusive remedy for any covered 
claims that arise in the period covered by the agreement.  The covered period initially would be twelve months, but 
the reseller will be permitted to end the covered period earlier by providing at least 30 days prior written notice.  
 
c)   Covered claims would include all claims between the parties relating to tariffed services, the carrier-customer 
relationship 
between the parties, or competitive practices, except claims that tariff provision or practice is unlawful under the 
Communications Act would not be covered claims.  Covered claims would include, for example, claims that 
AT&T has misapplied or misinterpreted its tariffs, that the customer has failed to comply with its tariff obligations, 
or that either party has engaged in unlawful competitive practices such as misrepresentation or disparagement. 
 
 d)   The Arbitration Agreement would provide for a 90 day arbitration process, unless the parties agree to a longer 
period. 
 
     136.  MCI argues that AT&T's commitment in its September 21, 1995 letter to grandfather, at its discretion, 
existing customers adversely affected by unilateral contract changes (permitting them to receive AT&T 
performance on the same terms and conditions as the original contract), or allowing them to terminate their 
agreements with AT&T without liability if they pay under utilization charges, is "patently anti-consumer."  We 
note, however, that AT&T's October 5, 1995 Ex Parte Letter clearly addresses the concerns raised by MCI.  We 
believe that the commitments proffered by AT&T in its October 5, 1995 Ex Parte Letter contribute to 
addressing the tariff-related concerns raised by the commenters in this proceeding, and we therefore order 
AT&T to comply with these voluntary commitments. 
 
     137.  We also note that some of the tariff-related issues raised by commenting parties transcend the scope 
of this proceeding.  For example, questions concerning the application of the filed rate doctrine to contract tariffs 
may arise with respect to carriers other than AT&T. We intend to examine these and other questions in the context 
of our review of our regulatory scheme governing the interstate, domestic, interexchange industry.  

 
 

 
 
 
 
 
 


